DCCUMENT EFESUME

03858 - [ 42733954 )

[Protest against ReZection of Propcsall). B-188549. Septeaber 26,
1977. 3 pp.

Decision re: Midwest Specialtiec; by Rohert P. Keller, acting
Comptroller General.

issue Area: Pederal Procureaent of Goods and Sexrvices (1900).

Contact: Office of the General Counsel: Procurament Layv I.

Budget Punction: National Defense: TLepartment of Defense -
Procurement & Cortracts (058).

Organizaticn Concerned: Depuartrent of the Navy: Kaval Regional
Procurement Office, Long Beach, CA; Southern Pluid Controls
Corp. )

Authority: A.S.P.R. 1-903, 23-18783z (197&8) . B-183288 (1975). 54
Coap. Gen. 1077. 4 C.P.R. 20.2.

The prctester objected to the rejection of its low
offer and alleged that 4he iteas tc be supplied by the contract
avardee may not meet specifications. The allegation that the
avardee may provide noncompliant items was academic since
acceptable items had already been delivered. The protestert's
offer of iteas which satisfied MIL cpecificaticns but not the
solicitation specification= was an attempt <o have the
solicitation specifications amended after ‘he closing date for
recaipt of proposale and the protest on this patter vas

untimely. (Author/SC)
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THRE COMPTHOLLER OENERAL
OPF YHE UNITED BTATED

WARHINGTON, D.C., a0Baasa

FILE: p-.188549 DATE: September 26, 1977

MA TTER OF: yestern Valve aud Supply Company

DISEST:

1. Vhere RFP 4id not requir= submission of offers on all items and
where by terms of RFP Government resarved right to accept any
itex or group of items in- nny offer, contract may be awarded to
offeror which agreed to supnly specified items within desired
delivery period, ever though offeror did not submit offer fecr
one item. '

2. Protester's allogntion ‘that awardee may provide noncompl*ant
valves is ncademir .iore valves have been delivered, inspected
and accepted #nd no discrepancies have teen found in valves.
Moreover, protester's allegation essaniially questions affirma-
tive determination of awardee's responsitility. GAO does not
review affirmative determinatious of responaibility except where
fraud or misapplication of defininive responsibility criteria

has heen alleged.

3. Where RFT requiied valves with 1-1/4 diameter stud engagement but
protester nffcraduvalves using cap scraws with 1 diameter effec-
tive thread engagement based on swar eness that cap screw valves
satisfied MIL specificationa, cap screw proposal and subsequent
efforts to have it found acceptable were, in effect, attempts to
have RFP requirement amended after clesing dat« for receipt of
proposals and protast is untimely undar Bad Protest Procedures.

The Naval' Regional Procurement Office (Procurement Office), Long
Beoch, California, iseued request for proposals (RFP) N0O123-77-R-0720
for the procurement of varicus sizes and quantities of socket weld
ateam service valvas. The RFP required that the valves have a 1-1,/4
dizoeter stud engagement, and the deasired delivery date was 30 days
after awnrd.

.. Two proposals were recelved, With the exception of one item on
which it did not offer, Southern ¥luid Controls Corporation (Southern
Fluid) offered to provide the rnecified valves within the stated
delivery time. Vestern Valve and Supply Company (Westera Valve), the
lew offeror-and protester, offered to provide valves with a 1 diameter
effective thread engagement with cap screws within 30 days after award
and, as an alternative, valvee with the specified 1-1/4 diameter within

150 days after avard.
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The Frucurement Office found that Western Valve's proposel was
unacceptable bacausa it tock exception to the RFP requirement and
compliant valves were not offered with the desired deliverr tima.

It is stataed that bacause of problema created by ncncompliant valves,
the RFP placed emphisis on the 1-1/%4 diamerer stud engsgemant require-
ment, and the 150-day delivery period for rompliant - 1lves was unac-
ceptable because "* % % work stoppages uxist regarding ships' installa-
tion of thase valves."

After contacting other ptocufing activities which allogedly stated
that Sonuthern Fluid has provided "#* * » extzemely satisfactory performunce
and tinely delivery % * #,' the Procurement Office determincd that
Southern Fl--“d was responsible pursuant to sectfon 1-903 of the Armed
Services Procurement Regulation (1976 ed.). After determining that the
prices offered by Southern Fluid were reasonable, the Procurement O0f€ice
awvarded the contract to Southern Fluid without conducting negotistious.
Tha RFP provided for award of the contract cp the basis of initisl offers

received.

Although Southern Fluid did not make an offer on one item, the RFP
did not require that cfferors submit an offer on all items. By the
terms of the RFP, the Government reserved the right to accept any itenm
or group of {itemas in any offer.

Western Valve states that the valves to be supplied by Southern
Fluid may not meat specifications snd indicates that Sourhern Fluid
may have provided noncompliant valves in the past. In this regard,
the Navy states that Southern Fluid’s valves under the immediate con-
tract have been delivered, inspected and accepted, and no discrepancies
have been found in the valvas. Thus, Western Valve's contention that
Southern Fluid may provide noncompliant valves is academic. Moreover,
Western Valve's allegation essentially questions the affirmative deter-
mination of Southern Fluid's responsibility. Our Office does not review
affirmative determinations of responsibility except where fraud or
migapplication of definitive responsibility critieria has been alleged.
Compusitisn Roofers Union Local 8, B-187832, December 17, 1976, 76-2
CPD 507, Neither fraud nor misapplication of definitive respunsibility
criteria has baen alleged or shown.

In ita proposal, Western Valve stated that the Secretary of the
Navy (NAVSEC) and the Naval Sea Systems Command had approved a valve
design with a 1 diameter effective thread engagement when using cap
screws. according to Western Valve, NAVSEC, by message dated Fébruary 18,
1977, approved such valves for procurement and the context of this measage
was orally transmitted by the Naval Sea Systems Command to the Long Beach
Naval Shipyard, the requiring Activity, prior to award Westarn Valve also
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atati;, in-.ubstanra, that, prior to the issuance of the RFT, the
Navy Ships Partc Cuntrol Center, Machanicsburg, Fennsylvania, had
approved the procurement of cap acrew valves. Further, Western Valve
states that at no time did 1t offer noncompliant valves hecause the
cap screw valves which it offered satisfied the MIL apecification.
Consequently, it 'states that the Navy should not have rajected ite
low offer t> supply cap screw valves becausa the valves did not have
1-1/4 diami¢ter stud engagements as required by the RFP. Finally, it
atates that neither whether the proposed vaives ro' '“oriied to the MIL
spacification nor whether the use of cap screws was par:t of that
specification is acr issue. It states that the issue in whather tha
ignorance ut these facta by the Procurement Office and thr. requiring
activity constituted avfficient cause to deny Westerm Valve zn award
merely because they had receiverl the information only by telephone
just before award and not officially.

However, no matter when the Procuz.-ent Office learned that cap
screws as offered hy Weatern Yalve would be acceptnbla to the Navy,
it is apparent that Weltarn Velve was aware of the acceptablility
before it submitted its proposal on the RFP and that its cap screw

proposal aud subsequent efforts to have it fouid - -, ~-blz werc, in
effect, aLtampts to have the RFP requirement ar, :2.. 2. :er the closing
date for receipt of proposals, In the circumgtar. ~-. he protast is
uncimely under the Bid Protest Ptocedures. Y C.F... ,- t 20 (1977), as

contended in the agency supplemental report, and 1: ..c for consideration.
Hcealett-Packard Company, 54 Comp. Gen. 1077, 75-1 CPD 378, affirmed
B~183288, Auguat 13, 1972, 75-2 CPD 105,
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Kcting Comptroller Genoral
of the United States
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